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1. Introduction

The foreign fighters phenomenon has bec ome mainstream; whereas a few years ago,

it was still predominantly the domain of a limited number of people, such as
intelligence analysts, police officers and researchers, the security risk of (returning)
foreign fighters is now clearly visible to the ge  neral public. It is explained and discussed
in TV shows and in newspapers around the world, and not only in places which have
witnessed actual attacks, such as Ankara, Beiru
el Sheikh, Sousse and Tunis, to name just a few well -known examples. In addition to
those people who have actually been in foreign conflicts, especially the one in
Syria/lraq, there are foreign fighter wannabes: persons who have not joined
organisations like the so-called Islamic State (IS) themselves, but who are instructed or
at least inspired b y their actions and objectives. This risk already became visible with
the attacks in Copenhagen, Saint Jean sur Richelieu, Ottawa and San Bernardino, but
especially in the first half of 2016 , with attacks taking place in Ansbach, Jakarta, Nice,
Orlando, Saint -Etienne-du-Rouvray and Wirzburg , it became clear that the
phenomenon of foreign fighters (wannabes) has  become truly mainstream as well as
increasingly complex.

After a very brief introduction to  the phenomenon itself (Section 2), this paper will turn

to responses that have been announced and taken to tackle the problem of foreign
fighters and terrorism more gene rally in Western Europe itself. Subsequently, human
rights criticism towards these (pro posed) measures will be outlined (Section 3). Two
countries wil!/l be discussed in detaliahdtheFr ance,
Netherlands, home to The Hague, the International City of Peace and Justice. In addition
to these two countries, referen ces will also be made to other developments in Western
Europe which appear to be indicative of a more general trend in which human rights
increasingly seem to be put on the back seat when countering the phenomenon of
foreign fighters and terrorism more gen  erally. In the final section (Section 4), a number
of concluding thoughts and recommendations will be offered.

2. The Foreign Fighters Phenomenon

Foreign fighters can be defined as 3individual
and/or kinship, who leave their country of origin or their country of habitual residence

to join a party enga g%¥Hbweiven oftem theforeige fihhter issmef | i c t

is looked at from a (limited) counter -terrorism perspective only. In those cases, the

object is not fo reign fighters as such, but foreign terrorist fighters. This term has been

defined in several ways. The most authoritative, 2 but still problematic, * definition stems

Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y YYYYYYYYYY

' See e.g. “Day to commemorate the abolition of human trafficking and slavery - Speech by Nicolas Sarkozy, President of
the Republic (excerpts)”, 10 May 2011, http://www.ambafrance-uk.org/President-Sarkozy-commemorates-the.

2 A. de Guttry, F. Capone and C. Paulussen, “Introduction”, in A. de Guttry, F. Capone and C. Paulussen, eds., Foreign
Fighters under International Law and Beyond (The Hague: T.M.C. Asser Press/Springer Verlag, 2016), p. 2.

3 Another version can be found in the Global Counterterrorism Forum’s “The Hague - Marrakech Memorandum on Good
Practices for a More Effective Response to the FTF Phenomenon”: “[IIndividuals who travel abroad to a State other than
their States of residence or nationality to engage in, undertake, plan, prepare, carry out or otherwise support terrorist
activity or to provide or receive training to do so (often labeled as “terrorist training”)”,
https://www.thegctf.org/documents/10162/140201/14Sept19 The+Hague-Marrakech+FTF+Memorandum.pdf.

“ See Council of Europe, Parliamentary Assembly, Committee on Political Affairs and Democracy, “Foreign fighters in
Syria and Irag”, Doc. 13937, 8 January 2016, paras. 17-22, http://semantic-

pace.net/tools/pdf.aspx?doc=aHROcDovL 2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL ThSZWYVWDJILURXLWVAdHIuYXNw
P2ZpbGVpZD0yMjMwNCZsYW5nPUVOR&xsl=aHROcDovL 3NIbWFudGljcGFjZS5uZXQvWHNsdC9QZGYVWFJIZi1XRC1BVC1

3
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from UN Security Council Resolution 2178, whi ct
State other than their States of residence or nationality for the purpose of the

perpetration, planning, or preparation of, or participation in, terrorist acts or the

providing or receiving of terrorist traifing, i
Although foreign fighters are currently active in conflicts such as those in Ukraine, Libya,

Egypt, Somalia, and Yemen, most of todayAs fore
in Syria/lrag. Bakker and Singleton, basing themselve s on the then latest estimates

published in early 2015, arrived at 3a tot al nu
of all sorts for the entire c JAtfthe sammetiment Syri a

should be noted that probably not all of these are proper fighte rs. Schmid, in his

October 2015 ICCT Policy Brief, correctly pointed to the fact that some of them are
women with children. "He concl uded that J3[w]e can be reaso
are at least 25,000 foreign and perhaps as many as 30,000 insurgent fighters in Syria

and Uraq® with UYSj

While not downplaying the importance of having a clear idea of the exact scope of this
problem, the importance of numbers is relative, for we have already seen that only a

few foreign fighters z or copy -cats at home inspired by the jihad abroad Zz can stage a
successful attack. However, with IS suffering losses and territory in the Middle  -East and
North -Africa, the threat of terrorist attacks may even become more serious in the
future. °

In response to the foreign figh ters phenomenon, and especially after specific terrorist
attacks, politicians have adopted or announced various new laws and measures. These

could be divided into s of t A, preventive meudusaluancister -such a
religious dialogue, engagement with Islamic communities and the use of counter -
narratives/ messages, and bYhardA, repressive me

nationality and criminal prosecutions. 1° The current author has argued elsewhere that
of those two options, only preventive meas ures tackle the underlying causes of the
problem, and therefore do more than just fighting symptoms. Consequently, the
author asserted that it would be advisable if these preventive measures are the focus

of st at e $'Ahispalliesiwith tleeggeneral message defended also in this paper,
namely that states should take a long -term perspective to this problem, looking at and

Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y YYYYYYYYYYYYYY
YTUwyYUERGLNnhzbA==&xsltparams=ZmlsZWIkPTlyMzAQ. (The explanatory memorandum (part C of the report) is largely
based on the background study prepared by the author of the current ICCT paper, see the explanatory memorandum,
para.5.)

> UN Security Council Resolution 2178, S/RES/2178 (2014), 24 September 2014,
http://www.un.org/en/sc/ctc/docs/2015/SCR%202178 2014 EN.pdf.

6 E. Bakker and M. Singleton, “Foreign Fighters in the Syria and Iraq Conflict: Statistics and Characteristics of a Rapidly
Growing Phenomenon”, in A. de Guttry, F. Capone and C. Paulussen, eds., Foreign Fighters under International Law and
Beyond (The Hague: T.M.C. Asser Press/Springer Verlag, 2016), p. 23.

7 A.P. Schmid, “Foreign (Terrorist) Fighter Estimates: Conceptual and Data Issues”, The International Centre for Counter-
Terrorism - The Hague 6, no. 4 (2015), http://icct.nl/wp-content/uploads/2015/10/ICCT-Schmid-Foreign-Terrorist-
Fighter-Estimates-Conceptual-and-Data-Issues-October20152.pdf, p. 5.

8 Ibid., p. 14.

9 In the words of J.M. Berger: “Isis has an apocalyptic world view, and such organisations can become even more violent
when their prophetic expectations are disappointed [...]. [...] Fighting an insurgency requires a lot more people than
terrorism does. If the Isis state falls, especially to an outside invasion force, the short- to medium-term result will likely be
a massive wave of terrorist attacks”. See E. Graham-Harrison, “Isis loss of ‘caliphate’ could fuel terror attacks abroad”, The
Guardian, 22 November 2015, http://www.theguardian.com/world/2015/nov/22/isis-loss-of-caliphate-fuel-terror-
attacks-abroad.

19 This, of course, does not preclude some repressive measures also having a preventive dimension. In fact, one can see a
trend in which criminal law is increasingly used as a preventive tool, with a stronger focus on the prosecution of
preparatory acts. This will also be explained later in this paper. However, these kinds of examples are not viewed as
‘proper’ preventive measures seeking to remove the underlying causes of why people may engage in criminal conduct
in the first place.

1" See Council of Europe, “Foreign fighters in Syria and Irag” (2016), explanatory memorandum, para. 52.
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trying to resolve the roots of the problem, rather than reacting to its manifestations.
However, reality shows that short -term, rep ressive measures are still dominant. 2 This
paper will look at a few specific repressivemeasures announced or adopted by states in
Western Europe, namely France (3.1.) and the Netherlands (3.2.), as well as criticism
expressed against these proposals and m easures. The following pages can only
address a small selection of measures, proposed or adopted by again only two
countries. As such, the reader will not be provided with a comprehensive overview.
However, that is also not the objective. The objective of  the following pages is merely
to describe in detail the development of a number of proposals and measures which
have engendered human rights criticism and to show that even Western European
countries with a generally well -established reputation in human ri ghts protection
should keep inves ting in those reputations. F inally, this paper illustrates that these
kinds of measures and proposals may be indicative of a broader and thus more
worrying trend that needs to be halted (3.3.).

3.1 France

France is the mo st troublesome country in Western Europe, when looking at absolute

numbers of foreign fighters. 2 However, estimates differ. In January 2015, Peter

Neumann, Director of the International Centre for the Study of Radicalisation and

Political Violence (ICSR),wrote that 1,200 foreign fighters from France had joined Sunni

militant organisations in the Syria/lraq conflict, * whereas in April 2016, ICCT estimated

Jthat more than 900 i n dof Syiafragdy October2015 lj.€ft Fr ance

France was alsothe country which witnessed J3[t]he first
to the recent growth of Eur o {f eamaly theikiimgdin s t for
March 2012, of seven people in Toulouse and Mo
young Frenchman of Algeria n origin who turned to Salafism in prison and who made

two journeys to Afghanistan and Pakistan where he wa s allegedly trained by al

Qaedaj.”

In the aftermath of this attack, the French government adopted a new counter -
terrorism law, 8 which, among other t hings,’®*3 st e p [ p e d Jonslagainst Eersans i

Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y YYYYYYYYYY

12 Ibid., para. 48. See also C. Paulussen and E. Entenmann, “National Responses in Select Western European Countries to
the Foreign Fighter Phenomenon”, in A. de Guttry, F. Capone and C. Paulussen, eds., Foreign Fighters under International
Law and Beyond (The Hague: T.M.C. Asser Press/Springer Verlag, 2016), p. 420 and B. van Ginkel, E. Entenmann, B. Boutin,
G. Chauzal, J. Dorsey, M. Jegerings, C. Paulussen, J. Pohl, A. Reed and S. Zavagli, “The Foreign Fighters Phenomenon in
the European Union. Profiles, Threats & Policies”, The International Centre for Counter-Terrorism - The Hague 7, no. 2
(2016), p. 65, http://icct.nl/publication/report-the-foreign-fighters-phenomenon-in-the-eu-profiles-threats-policies/.

13 See C. Paulussen and E. Entenmann, “National Responses in Select Western European Countries” (2016), p. 400.

14 See P.R. Neumann, “Foreign fighter total in Syria/lraq now exceeds 20,000; surpasses Afghanistan conflict in the
1980s", ICSR, 26 January 2015, http://icsr.info/2015/01/foreign-fighter-total-syriairag-now-exceeds-20000-surpasses-
afghanistan-conflict-1980s/.

15 B. van Ginkel et al., “The Foreign Fighters Phenomenon in the European Union” (2016), p. 31.

16 E. Bakker and J. de Roy van Zuijdewijn, “Jihadist Foreign Fighter Phenomenon in Western Europe: A Low-Probability,
High-Impact Threat”, The International Centre for Counter-Terrorism - The Hague 6, no. 9 (2015), p.3, http://icct.nl/wp-
content/uploads/2015/11/ICCT-Bakker-DeRoyvanZuijdewijn-Jihadist-Foreign-Fighter-Phenomenon-in-Western-Europe-
October2015.pdf/.

17 E. Bakker, C. Paulussen and E. Entenmann, “Dealing with European Foreign Fighters in Syria: Governance Challenges
and Legal Implications”, The International Centre for Counter-Terrorism — The Hague 4, no. 8 (2013), p. 5,
http://www.icct.nl/download/file/ICCT-Bakker-Paulussen-Entenmann-Dealing-With-European-Foreign-Fighters-in-
Syria.pdf.

18 Law No. 2012-1432 of 21 December 2012 on security and action against terrorism,
http://www.legifrance.gouv.fr/affichTexte.do?cid Texte=JORFTEXT000026809719.

19 For more information, see C. Paulussen and E. Entenmann, “National Responses in Select Western European Countries”
(2016), p. 400.



http://icct.nl/publication/report-the-foreign-fighters-phenomenon-in-the-eu-profiles-threats-policies/
http://icsr.info/2015/01/foreign-fighter-total-syriairaq-now-exceeds-20000-surpasses-afghanistan-conflict-1980s/
http://icsr.info/2015/01/foreign-fighter-total-syriairaq-now-exceeds-20000-surpasses-afghanistan-conflict-1980s/
http://icct.nl/wp-content/uploads/2015/11/ICCT-Bakker-DeRoyvanZuijdewijn-Jihadist-Foreign-Fighter-Phenomenon-in-Western-Europe-October2015.pdf/
http://icct.nl/wp-content/uploads/2015/11/ICCT-Bakker-DeRoyvanZuijdewijn-Jihadist-Foreign-Fighter-Phenomenon-in-Western-Europe-October2015.pdf/
http://icct.nl/wp-content/uploads/2015/11/ICCT-Bakker-DeRoyvanZuijdewijn-Jihadist-Foreign-Fighter-Phenomenon-in-Western-Europe-October2015.pdf/
http://www.icct.nl/download/file/ICCT-Bakker-Paulussen-Entenmann-Dealing-With-European-Foreign-Fighters-in-Syria.pdf
http://www.icct.nl/download/file/ICCT-Bakker-Paulussen-Entenmann-Dealing-With-European-Foreign-Fighters-in-Syria.pdf
http://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000026809719

O
]
Repressing Foreign Fighters [ ] I C C T

wh o auiltg of justification oforinciteme nt to terrori s bwyearbe i nte
later, on 18 September 2014, the French National Assembly established the offence of
terrorists actvindguadl otheer r OWii 5d ienttepridee tertodstei n g A 0
individuelle) , which aims J3to enable the criminal ju
preparatory stage, even when a person is acting on his own and no criminal association

between two or more personsi s established j.?* This offence criminalises the searching,

obtaining or maki ng, as part of this Bindivid:
substances to prepare a terrorist act. 22 It can be seen as an addition to the already -
existing of f mrad e acfs o dicati imén in relation t o a

(association de malfaiteurs en relation avec une entreprise terroriste), which enables the
authorities to prosecute foreign terrorist fighters in the early stages of the commission

of the crime, inclu ding before the threshold of an attempt to commit an act of terrorism

has been crossed. 22 The offence of association de malfaiteurs en relation avec une
entreprise terroriste was already criticised by Human Rights Watch back in 2008, when it
noted:

The overly broad formulation of the association de malfaiteurs offense has

led, in our view, to convictions based on weak or circumstantial evidence. As

long as there is evidence that a number of individuals know each other, are

in regular contact, and share rel igious and political convictions, there is

considerable room for classifying a wide range of acts, by even the most
peripheral character, as the 3Imateri al acti
in a terrorist undertaking. 24

In 2014, Human Rights Watch was co ncerned that the addition of entreprise terroriste

individuelle would lead to similar abuses 2° and in doing so, referred to the views of the

French National Consultative Commission on Human Rights (CNCDH), which noted in

its Opinion of September 2014 ®thatt he 2014 bi | | 3 thepdpatationr i mi n al
of the preparation Aof the offense. The lack of clarity could lead to someone facing

criminal charges for conduct the person could not know was unlawful. Such a provision

would breach the principle of legal ity and the presumption of innocence under French

and international | awj

In addition to this specific provision, Human Rights Watch, again referring to the French
CNCDH, wiced various other concerns towards the 2014 bill which also includes a ban
on leaving French soil, a ban on entering or staying in France (for non -resident
foreigners representing a threat to national security), regulates the blocking of internet
sites that incite or express support for terrorism and finally, introduces additional

Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y YYYYYYYYYYYY

20 See “Terrorism, Counter-terrorism in France”, France Diplomatie, http://www.diplomatie.gouv.fr/en/french-foreign-
policy-1/defence-security/terrorism/.

21 See UN Security Council, “Letter dated 18 February 2015 from the Chair of the Security Council Committee established
pursuant to Resolution 1373 (2001) concerning counter-terrorism addressed to the President of the Security Council”,
S/2015/123, 23 February 2015, Annex “Bringing terrorists to justice: challenges in prosecutions related to foreign
terrorist fighters”, p. 6. http://www.un.org/en/sc/ctc/docs/2015/S 2015 123 EN.pdf.

22 See Human Rights Watch, “France: Counterterrorism Bill Threatens Rights”, 10 October 2014,
https://www.hrw.org/news/2014/10/09/france-counterterrorism-bill-threatens-rights.

2 UN Security Council, “Letter dated 18 February 2015, 23 February 2015, Annex “Bringing terrorists to justice”, p. 6.
24Human Rights Watch, “Preempting Justice. Counterterrorism Laws and Procedures in France”, 1 July 2008,
https://www.hrw.org/report/2008/07/01/preempting-justice/counterterrorism-laws-and-procedures-france.

2> Human Rights Watch, “France: Counterterrorism Bill Threatens Rights”, 10 October 2014,
https://www.hrw.org/news/2014/10/09/france-counterterrorism-bill-threatens-rights.

26 See Commission Nationale Consultative des Droits de 'Homme, “Avis sur le projet de loi renforcant les dispositions
relatives a la lutte contre le terrorisme”, 25 September 2014, http://www.cncdh.fr/fr/publications/avis-sur-le-projet-de-
loi-renforcant-les-dispositions-relatives-la-lutte-contre-le.

27 Human Rights Watch, “France: Counterterrorism Bill Threatens Rights” (2014).
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penalties for the offence of expressing support for or inciting terrorism. 28 For instance,

it was argued that it J3would allow the gover nme
the country on very broad grounds that could breach their right to free movement

under internati onal? zhaudhas Article @2hdf the Ihternational

Covenant on Civil and Political Rights, 3®and t hat Jin practice the
someonefromle avi ng France woul d froneintdiigesce agenciesthitn ot e s A
maybesecret and that the person concerfed would

As to glorification and incitement of terrorism, Human Rights Watch stated, among

other things, that J3[t]hese terms are overly br
to freedom o f expression, capturing speech that has no direct causal link to a terrorist

a c # jThis would a Iso be applicable to the online environment, where the government

could block websites that incite or glorify terrorism without prior, independent judicial

auth orisation. 3 Human Rights Watch recognised that restrictions are possible under

human rights law, but warned at the same time that measures must be necessary and

proportionate *and that J3[t]here is a real ri sk that
expression through a chilling effect, while being ineffective at addressing

recr ui tome@aint donfirmed 3¢ by the French Digital Council ( Conseil National du
Numeérique), which advises the government on questions relating to the impact of digital

technologies in e conomy and society. 37

Un general, it was concluded by Human Rights Wa
serious concerns because they significantly exp
powers but are subject to vague and broad standards of evide  nce and insufficie nt due
process s af elpauresultdvsuld berrstrictions on fundamental rights to an

extent wholly unnecessary and disproportionate to th e purported aim of the

measures j.8

Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y Y YYYYYYYYYY

28 See Embassy of France in London, “Interior Minister explains how France is confronting terrorism”, 19 February 2015,
http://www.ambafrance-uk.org/Interior-Minister-explains-how.

22 Human Rights Watch, “France: Counterterrorism Bill Threatens Rights” (2014). In this context, Human Rights Watch
referred to Article 1 of the Bill, pursuant to which “the interior minister could bar people from leaving France if there are
‘serious reasons to believe’ they are planning to go abroad with the aim of ‘participating in terrorist activities, war crimes
or crimes against humanity’ or if authorities suspect they are traveling to a place where terrorist groups operate and in
conditions conducive to their posing a threat to public safety upon their return to France”.

30 This article states: “1. Everyone lawfully within the territory of a State shall, within that territory, have the right to liberty
of movement and freedom to choose his residence. 2. Everyone shall be free to leave any country, including his own. 3.
The above-mentioned rights shall not be subject to any restrictions except those which are provided by law, are
necessary to protect national security, public order (ordre public), public health or morals or the rights and freedoms of
others, and are consistent with the other rights recognized in the present Covenant. 4. No one shall be arbitrarily
deprived of the right to enter his own country”.

31 Human Rights Watch, “France: Counterterrorism Bill Threatens Rights” (2014).

32 |bid.

33 1bid.

34 For more information on the various elements, see B. Van Ginkel, “Incitement to Terrorism: A Matter of Prevention or
Repression?”, The International Centre for Counter-Terrorism — The Hague 2, no. 6 (2011),
https://www.icct.nl/download/file/ICCT-Van-Ginkel-Incitement-To-Terrorism-August-2011.pdf.

35 Human Rights Watch, “France: Counterterrorism Bill Threatens Rights” (2014).

36 Ibid.

37 The website of the Council is available at: http://www.cnnumerique.fr/en/french-digital-council/.

38 Human Rights Watch, “France: Counterterrorism Bill Threatens Rights” (2014).
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Notwithstanding this criticism, on 4 November 2014, the Fr  ench Senate adopted the
(slightly amended) *°* bi | | , termed Yl oi CazeneuveA, whi ch
November 2014. 40

After the attacks in January 2015, *! an even tougher stance was taken, with French

Prime Minister Valls indiagtiwmg ht heetrrForramane Wwa
radical Islamism #? and announcing new measures. “ Between January and November

2015, 87 websites were blocked, and about 700 individuals prosecuted for inciting or

justifying terrorism. “* These arrests were severely criticised, with Amnesty International
asserting that 3in many cases authorities prose
not constitute incitement to violence and fell within the scope of legitimate ex ercise of

freedom of expression j.*

In July 2015, a law was passed that empowers the P rime Minister to authoris e the use

of surveillance measures on national territory, without independent judicial oversight, 46

and that allows for mass surveillance techniques in the fight against terrorism. 4 n

November, a similar law was adopted, this time with respect to electronic
communications sentto z or received from z abroad. “® Here, concerns were raised that

these measur es Jcoul d breach the rights t o p
authorizing surveillance on a mass scal e, on overly broad and vague grounds in th e

absence of adequate oversight j.4°

Vasiliki Chalkiadaki from the Max Planck Institute for Foreign and International Criminal

Law has carried out a detailed analysis of the impact that the January 2015 attacks has

had on Fr an cterArsm legislatiot eShe observed that 3in a ve
France has engaged in a legislative fever, aiming to boost ? once more ? the capacities
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39 For instance, the new version of the law criminalised the “possessing, searching, obtaining or making” (détenir, de
rechercher, de se procurer ou de fabriguer) as part of an “individual terrorist undertaking” objects or substances, whereas
the old version of the law spoke about “searching, obtaining or making” only.

40 See C. Paulussen and E. Entenmann, “National Responses in Select Western European Countries” (2016), p. 402. The
law (No. 2014-1353) is available at:
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT00002975437 4&date Texte=20160414.

41 The following has been largely taken from C. Paulussen and E. Entenmann, “National Responses in Select Western
European Countries” (2016), pp. 404-405.

42 See K. Calamur, “France ‘At War With Jihadism And Radical Islamism,’ Prime Minister Says”, NPR, 13 January 2015,
http://www.npr.org/sections/thetwo-way/2015/01/13/377020079/france-at-war-with-jihadism-and-radical-islamism-
prime-minister-says.

4 Amnesty International, “France: Newly announced ‘anti-terror measures’ put human rights at risk”, 23 January 2015,
http://www.amnesty.eu/content/assets/public_statements/France Newly announced anti-
terror_measures_put_human rights at risk.pdf.

4 Amnesty International, “Amnesty International Report 2015/16: The State of the World's Human Rights”, 23 February
2016, p. 159, https://www.amnesty.org/download/Documents/POL1025522016ENGLISH.PDF.

45 Ibid. See also D. Carvajal and A. Cowelljan, “French Rein In Speech Backing Acts of Terror”, The New York Times, 15
January 2015, http://www.nytimes.com/2015/01/16/world/europe/french-rein-in-speech-backing-acts-of-terror.html; I.
Leghtas, “Dispatches: France, a Country of Freedom of Expression - For Some”, Human Rights Watch, 16 January 2015,
https://www.hrw.org/news/2015/01/16/dispatches-france-country-freedom-expression-some.

46 The Prime Minister only has to consult with a new executive advisory body - the National Control Commission on
Intelligence Techniques (Commission nationale de contréle des techniques de renseignement, CNCTR) but is not
required to follow its advice. See for more information: Human Rights Watch, “France: Bill Opens Door to Surveillance
Society”, 6 April 2015, https://www.hrw.org/news/2015/04/06/france-bill-opens-door-surveillance-society : “And even
that consultation would be waived for real-time surveillance if there is a “very high risk” that the surveillance could not
be conducted later. The bill contains no requirement for judicial review of surveillance measures before they are put into
effect, unless a majority of the nine appointed members of this commission disagree with the prime minister's decision.
In those rare cases, the matter would be referred to the State Council, France’s highest court for administrative justice,
for review. In contrast, it takes only one commission member to approve a measure, and if the commission is silent
during a brief 24-72-hour review period, the measure could go into effect”.

47 Amnesty International, “Amnesty International Report 2015/16:" (2016), p. 159.

48 Ibid.

4 See Human Rights Watch, “Human Rights Watch Concerns and Recommendations on France. Submitted to the UN
Human Rights Committee in advance of its Review of France”, June 2015, p. 8,
https://www.hrw.org/sites/default/files/supporting resources/hrw-recommendations-on-france-june2015-en.pdf.
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of the criminal justice system and the law enforcement agencies in the prevention of
terrorist®Saetaoksjuded that 3[i]t remains to be
practically turning post -Charlie France into post -9/11 US will be the right approach or

not, in terms of ensuring effectivity, fairness, and respect for human dignity in the

criminal just ice administration j.5?

The attacks of 13 November 2015 brought new challenges to France. Again, the climate

hardened, with Alexis Brezet, the Editor -in-Chief of Le Figarg writing an editorial entitled

"bGagner |l a guerrmeMN ,(9To whiinc ht hee vveeemed t o sugg:¢
guarantees for Ythe greater goodA: JSecurity,
we have to review all of this if we want to meet this threat. Without being further

hindered by legal quibblesor pr eac hy af £?28Vis¢ watnings na o overreact

were expressed ,>® but as will be shown later, these fell on deaf ears. Moreover, the day

after the attacks, a state of emergency was declared, >* which, as has been noted

elsewhere by the current author, % is problematic in both its provisions and its practical

application. Under this state of emergency, a number of measures were introduced

which deviatef r om t he ordinary c¢ri minal |l aw regi me, S
a warrant, forced residency and t he power to dissolve associations or groups broadly

described as participating in acts that breach public order. Under the law, pre -judicial
authorization for these meWtkirutmedirsttwo weeksafet requi r
the attacks, the police carri ed out 2,029 house searches and 296 individuals were the

object of forced residency. 7 Although the regime intends to partly derogate from

human rights obligations on the ground of public emergency, %8 many of its measures

have been severely criticised. Accor ding to Amnesty International, for instance,

[s]everal Muslim individuals were targeted for house searches or forced

residency on the basis of vague criteria, including religious practices deemed

by the authorities to be 3mathdcatdtoglbjic, and thu
order or national security. The police also searched mosques and other

Muslim prayer spaces, and in some instances shut them down. %°

This criticism was shared by Human Rights Watc
carried out abusive an d discriminatory raids and house arrests against Muslims under

its sweeping new state of emergency law. The measures have created economic

hardship, stigmatized those targeted , and have traumatized children }.%° In December,
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50V. Chalkiadaki, “The French ‘War on Terror’ in the post-Charlie Hebdo Era”, The European Criminal Law Associations’
Forum (Eucrim) 1, no. 1 (2015), pp. 26-32, p. 31, https://eucrim.mpicc.de/archiv/eucrim _15-01.pdf.

51 Ibid.

52 A. Brezet, “Gagner la guerre”, Le Figaro, 14 November 2015, http://www.lefigaro.fr/vox/societe/2015/11/14/31003-
20151114ARTFIG00247-gagner-la-guerre.php. The original French text reads as follows: “Sécurité, justice, diplomatie,
controle de I'immigration: c'est tout cela qu’il faut revoir si nous voulons répondre a la menace. Sans nous embarrasser
davantage d'arguties juridiques ou d'afféteries moralisatrices”.

53 See e.qg. J. Shapiro, “How Not to Overreact to ISIS”, Slate, 16 November 2015,

http://www.slate.com/articles/news and_politics/foreigners/2015/11/how_not to overreact to isis.html.

54 Décret n°2015-1475 du 14 novembre 2015 portant application de la loi n° 55-385 du 3 avril 1955,
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000031473404&categorieLien=cid.

55 See B. Boutin and C. Paulussen, “From the Bataclan to Nice: A Critique of France’s State of Emergency Regime”, ASSER
Policy Brief No. 2016-01, July 2016, http://papers.ssrn.com/sol3/papers.cfm?abstract id=2811602.

6 Amnesty International, “Amnesty International Report 2015/16:" (2016), p. 159.

57 Ibid.

58 See Article 15 of the European Convention on Human Rights (‘derogation in time of emergency’).

59 Amnesty International, “Amnesty International Report 2015/16:” (2016), p. 159. For more information, see Amnesty
International, “France: Upturned lives: The disproportionate impact of France's state of emergency”, 4 February 2016,
https.//www.amnesty.org/en/documents/eur21/3364/2016/en/.

0 See Human Rights Watch, “France: Abuses Under State of Emergency”, 3 February 2016,
https.//www.hrw.org/news/2016/02/03/france-abuses-under-state-emergency.
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over 100 organisations asked the French government to lift the state of emergency 9

and on 19 January 2016, the UN Special Rapporteurs on 1) freedom of opinion and

expression, 2) the rights to freedom of peaceful assembly and of association, 3) the

situation of human rights defenders, 4)t he protection and promotion of human rights

and fundamental freedoms while countering terrorism and 5) the right to privacy
concluded that J3[t]he current state of emergenc
of electronic communications impose excessive and disproportionate restrictions on
fundament al 5 Whatdsdatsoneiicerning is that the emergency regime is

all egedly used 3on the basis of reasons which
danger that had led to the declaration of the state of e me r g e The jfact that

ecological activists were put under house arrest during the 2015 UN Climate Change

Conference may attest to that.

Nonetheless, th e emergency regime was extended, in February 2016, to 26 May 2016. ©°
Another bill, which was su pposed to amend the French Constitution, and which would

make it easier for the government to declare a state of emergency, remove
the possibility of legal challenges to government actions under a state of
emergency, including warrantless searches and pr eventive detention, and
make it possible to strip French -born[ %] dual nationals convicted of
terrorism -related crimes of their French citizenship ¢’

was dropped, %8 after fierce criticism and the resignation of the French Justice Minister
Christiane Taubira. ©°

In May, the emergency regime was further extended, 7° again to the displeasure of

human rights organisations, with the French Human Rights League saying the
government had become J3hooked "®Butfindllyeongheat e of
morning of 14 July 2016, French President Hollande announced that the state of
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61 See B. McAllister, “Muslim and human rights groups in France ask government to lift state of emergency”, Jurist, 19
December 2015, http://www.jurist.org/paperchase/2015/12/france-muslim-group-files-suit-alleges-government-abuse-
after-paris-attacks.php.

62 See UN, “UN rights experts urge France to protect fundamental freedoms while countering terrorism”, 19 February
2016,
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=16966&LanglD=E#sthash.jfPKMzAg.dpuf. In
more detail, the “lack of clarity and precision of several provisions of the state of emergency and surveillance laws” was
noted, and “prior judicial controls” were recommended.

63 Commission Nationale Consultative des Droits de I'Homme, “Statement of Opinion on the State of Emergency”, 18

Februari 2016, para. 26,
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